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for sale, or has outstanding, any stock
of which it is the issuer and which is
redeemable at net asset value, if the
RIC owns directly or indirectly, as de-
fined in sections 958(a)(1) and (2), stock
in any passive foreign investment com-
pany, that stock will be treated as
marketable stock owned by that RIC
for purposes of section 1296. Except as
provided in paragraph (f)(2) of this sec-
tion, in the case of any other RIC that
publishes net asset valuations at least
annually, if the RIC owns directly or
indirectly, as defined in sections
958(a)(1) and (2), stock in any passive
foreign investment company, that
stock will be treated as marketable
stock owned by that RIC for purposes
of section 1296.

(2) [Reserved]

(g) Effective date. This section applies
to shareholders whose taxable year
ends on or after January 25, 2000 for
stock in a foreign corporation whose
taxable year ends with or within the
shareholder’s taxable year. In addition,
shareholders may elect to apply these
regulations to any taxable year begin-
ning after December 31, 1997, for stock
in a foreign corporation whose taxable
year ends with or within the share-
holder’s taxable year.

[T.D. 8867, 66 FR 3819, Jan. 25, 2000]
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§1.1297-3T Deemed sale election by a
United States person that is a
shareholder of a passive foreign in-
vestment company (temporary).

(a) In general. Except as indicated
below, a shareholder of a foreign cor-
poration that no longer qualifies as a
passive foreign investment company
(PFIC) shall be treated for tax purposes

26 CFR Ch. | (4-1-03 Edition)

as holding stock in a PFIC and there-
fore continue to be subject to taxation
under section 1291 unless the share-
holder makes the election under sec-
tion 1297(b)(1). This continuing PFIC
taint shall not apply to stock in a
PFIC for which an election under sec-
tion 1295 to be a qualified electing fund
(QEF) has been in effect throughout
that portion of the shareholder’s hold-
ing period during which the PFIC
qualified as a PFIC. A TU.S. person
making the election under section
1297(b)(1) shall be treated as having
sold its stock in the PFIC on the last
day of the last taxable year of the for-
eign corporation during which it quali-
fied as a PFIC (termination date). The
shareholder thereafter shall not be
treated as holding stock in a PFIC and
shall not be subject to taxation under
section 1291. The deemed sale is taxed
as a disposition under section 1291.
Pursuant to that section, the gain, if
any, is considered earned pro rata over
the shareholder’s holding period in the-
stock and is taxed as ordinary income.
The tax on the gain is based on the
value of the tax deferral and includes
an interest charge. Any loss realized in
the deemed sale may not be recognized.
This section provides rules for making
the election under section 1297(b)(1).
The election is available to a U.S. per-
son that is a shareholder of a foreign
corporation if—

(1) The foreign corporation was a
PFIC at any time during the period the
U.S. person held the stock;

(2) At any one time during the U.S.
person’s holding period, the foreign
corporation qualified as a PFIC but
was not a QEF; and

(3) The foreign corporation is no
longer a PFIC within the meaning of
section 1296.

(b) Time and manner of making the
election—(1) In general. The shareholder
shall make the election under this sec-
tion and section 1297(b)(1) by filing an
amended income tax return for its tax-
able year that includes the termination
date within three years of the due date,
as extended, for the shareholder’s tax
return for such taxable year. The
shareholder must attach to the amend-
ed tax return either Form 8621 or a
statement, prepared in accordance with
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paragraph (c)(2) of this section, report-
ing the gain on the deemed sale of the
stock as required by section 1291(a)(2)
(as if such deemed sale occurred under
section 1291(a)(2)), and by paying the
tax on the gain as required by section
1291 (including the payment of the de-
ferred tax amount required under sec-
tions 1291(a)(1)(C) and 1291(c)). The
electing shareholder also shall pay in-
terest, pursuant to section 6601, on the
underpayment of tax for the taxable
year of termination. An electing share-
holder that realizes a loss shall report
the loss on Form 8621, but shall not
recognize the loss.

(2) Information to be included in the
election. If a statement is used, the
statement should be identified, in a
heading, as an election under section
1297(b)(1). The statement must include
the following information and rep-
resentations:

(i) The name, address and taxpayer
identification number of the electing
shareholder;

(ii) The name, address and taxpayer
identification number, if any, of the
PFIC;

(iii) A statement that the share-
holder is making the election under
section 1297(b)(1);

(iv) The period in the electing share-
holder’s holding period in the stock
during which the foreign corporation
was a PFIC, the period during which it
was a QEF (and whether the share-
holder elected under section 1294 to
defer payment of its tax liability at-
tributable to any portion of such pe-
riod), and the termination date;

(v) The manner in which the PFIC
lost the characteristics of a PFIC;

(vi) A schedule listing the shares in
the PFIC held by the electing share-
holder on the termination date, listing
the date(s) each share or block of
shares was acquired, the number of
shares acquired on each date listed,
and the tax basis of each share;

(vii) The fair market value of the
stock in the PFIC on the termination
date; for this purpose, the fair market
value of the stock shall be determined
according to the rules of §1.1295-
1T(b)(9); and

(viii) A schedule showing the com-
putation of the gain recognized on the
deemed sale, and a calculation of the

§1.1297-3T1

deferred tax amount, as defined in sec-
tion 1291(c).

(38) Adjustment to basis; treatment of
holding period. An electing shareholder
that recognizes gain on the deemed
sale of stock shall increase its adjusted
basis in the stock by the amount of
gain recognized. An electing share-
holder shall not adjust the basis in
stock with respect to which the share-
holder realized a loss on the deemed
sale. An electing shareholder shall
thereafter treat its holding period in
the stock, for purposes of sections 1291
through 1297, as beginning on the day
following the termination date without
regard to whether it recognized gain on
the deemed sale; for section 1223 pur-
poses, the holding period in the stock
in the PFIC shall include the period
prior to the deemed sale.

(c) Application of deemed dividend elec-
tion rules—(1) In general. A shareholder
of a former PFIC, within the meaning
of §1.1291-9(j)(2)(iv), that was a con-
trolled foreign corporation, within the
meaning of section 957(a) (CFC), during
its last taxable year as a PFIC under
section 1296(a), may apply the rules of
section 1291(d)(2)(B) and §1.1291-9 to an
election under section 1297(b)(1) and
this section made by the time and in
the manner provided in paragraph (b)
of this section.

(2) Transition rule. If the time for
making an election under this section,
as provided in paragraph (b) of this sec-
tion, expired before January 2, 1998, a
shareholder that applied rules similar
to the rules of section 1291(d)(2)(A) and
§1.1291-10 to an election under this sec-
tion made with respect to a corpora-
tion that was a CFC during its last tax-
able year as a PFIC under section
1296(a) may file an amended return for
the taxable year that includes the ter-
mination date, as defined in paragraph
(a) of this section, and apply the rules
of section 1291(d)(2)(B) and §1.1291-9 at
any time before the expiration of the
period of limitations for the assess-
ment of taxes for that taxable year.

(3) Effective date. The rules of this
paragraph are effective as of January 2,
1998.

[T.D. 8178, 53 FR 6779, Mar. 2, 1988, as amend-
ed by T.D. 8750, 63 FR 24, Jan. 2, 1998]
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§1.1301-1

INCOME AVERAGING

§1.1301-1 Averaging of farm income.

(a) Overview. An individual engaged
in a farming business may elect to
compute current year (election year)
income tax liability under section 1 by
averaging, over the prior three-year pe-
riod (base years), all or a portion of the
individual’s current year electible farm
income as defined in paragraph (e) of
this section. To average farm income,
the individual—

(1) Designates all or a portion of his
or her electible farm income for the
election year as elected farm income;
and

(2) Determines the election year sec-
tion 1 tax by determining the sum of—

(i) The section 1 tax that would be
imposed for the election year if taxable
income for the year were reduced by
elected farm income; plus

(ii) For each base year, the amount
by which the section 1 tax would be in-
creased if taxable income for the year
were increased by one-third of elected
farm income.

(b) Individual engaged in a farming
business—(1) In general. Farming busi-
ness has the same meaning as provided
in section 263A(e)(4) and the regula-
tions thereunder. An individual en-
gaged in a farming business includes a
sole proprietor of a farming business, a
partner in a partnership engaged in a
farming business, and a shareholder of
an S corporation engaged in a farming
business. Services performed as an em-
ployee are disregarded in determining
whether an individual is engaged in a
farming business for purposes of sec-
tion 1301. An individual is not required
to have been engaged in a farming busi-
ness in any of the base years in order
to make a farm income averaging elec-
tion.

(2) Certain landlords. A landlord is en-
gaged in a farming business for pur-
poses of section 1301 with respect to
rental income that is based on a share
of production from a tenant’s farming
business and, with respect to amounts
received on or after January 1, 2003, is
determined under a written agreement
entered into before the tenant begins
significant activities on the land. A
landlord is not engaged in a farming
business for purposes of section 1301
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with respect to either fixed rent or,
with respect to amounts received on or
after January 1, 2003, rental income
based on a share of a tenant’s produc-
tion determined under an unwritten
agreement or a written agreement en-
tered into after the tenant begins sig-
nificant activities on the land. Whether
the landlord materially participates in
the tenant’s farming business is irrele-
vant for purposes of section 1301.

(c) Making, changing, or revoking an
election—(1) In general. A farm income
averaging election is made by filing
Schedule J, “Farm Income Averaging,”
with an individual’s Federal income
tax return for the election year (in-
cluding a late or amended return if the
period of limitations on filing a claim
for credit or refund has not expired).

(2) Changing or revoking an election.
An individual may change the amount
of the elected farm income in a pre-
vious election or revoke a previous
election if the period of limitations on
filing a claim for credit or refund has
not expired for the election year.

(d) Guidelines for calculation of section
1 tax—(1) Actual tazxable income not af-
fected. Under paragraph (a)(2) of this
section, a determination of the section
1 tax for the election year involves a
computation of the section 1 tax that
would be imposed if taxable income for
the election year were reduced by
elected farm income and taxable in-
come for each of the base years were
increased by one-third of elected farm
income. The reduction and increases
required for purposes of this computa-
tion do not affect the actual taxable in-
come for either the election year or the
base years. Thus, for each of those
years, the actual taxable income is tax-
able income determined without regard
to any hypothetical reduction or in-
crease required for purposes of the
computation under paragraph (a)(2) of
this section. The following illustrates
this principle:

(i) Any reduction or increase in tax-
able income required for purposes of
the computation under paragraph (a)(2)
of this section is disregarded in deter-
mining the taxable year in which a net
operating loss carryover or net capital
loss carryover is applied.

(ii) The net section 1231 gain or loss
and the character of any section 1231
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